II. DEFINING T H E TOPIC
The topic is the status of the substantive law governing the dispute before the arbitrators.' Is it a fact to be proven by the parties or is it law to be investigated by the arbitrators? The topic is not about the law that governs the arbitration procedure, nor about the law that governs the arbitration agreement, nor is it about which substantive law applies. We assume that this choice has been made by the parties or the arbitrators. With this choice having been made, the focus is on how to identify and establish the contents of the chosen law.
I remember a deliberation many years ago. My co-arbitrator suggested dismissing a claim because, he said, 'they have not proven the law'. I was young and inexperienced, and surprised: 'But they do not have to prove the law!', I replied. And that is when I realized that we were working on very different assumptions.
'Working on different assumptions'. Let us take a step back for a moment. Over the last few decades, we have witnessed a powerful wave of harmonization of arbitration laws in the world, the 'globalization of arbitration ', if you prefer. 2 This movement started with the New York Convention, continued with the UNCITRAL Arbitration Rules, the UNCITRAL Model Law, institutional rules, and many national statutes, with one notable exception, which is the US Federal Arbitration Act. Who knows -maybe one day it will follow suit. Within this harmonization movement, one principle dominates: party autonomy. Autonomy allows the parties to shape the proceedings before the arbitrator according to their needs. If they do not use their freedom, the arbitrator will substitute for them and set the rules.
3 Party autonomy and the default powers of the arbitrators have proved to be effective tools in creating a standard arbitral procedure -a transnational or global arbitral procedure. 4 The remarkable achievement of such a transnational procedure is that it merges divergent civil procedure traditions. This is no surprise. International arbitration is a place where actors from different backgrounds, arbitrators and counsel, meet, work, and must reach a result together, i.e. they must resolve the dispute. As a consequence, they have no choice but to agree on common methods to achieve this result. Examples of such mergers were discussed this morning: limited discovery, witness statements in lieu of direct examination, and there are others. Within this transnational procedure, there are very few areas where no consensus is established nowadays. The status of substantive law is precisely one of these areas. 5 Although one may observe a transnational practice gradually emerging, it has not yet been clearly articulated.
III. P R A C T I C E I N N A T I O N A L C O U R T S
Many arbitration practitioners approach the status of the law governing the merits by reference to the rules applicable in their home courts. With due respect, such an approach makes litde sense. The situation in national courts and that in international arbitration are very different. National courts have a lex fori and any other law is foreign. Arbitral tribunals have no lex fori and, hence, the very concept of foreign law is misplaced.
Whatever the merits of equating national courts and international arbitration, since the assimilation is often made, we cannot dispense with looking at the application of foreign law in national courts. It varies significantly. Simply put, there are two main theories. Some jurisdictions regard foreign law as a fact which must be proven by the parties. If it is not proven, then the lex fori applies as a substitute. The best example of this approach is English law, where the contents of foreign law are generally established by expert witnesses and the court chooses which expert evidence it prefers.
6 Unlike many civil law jurisdictions, French law shares this approach. In between these two extremes, one finds US law, specifically Rule 44.1 of the Federal Rules of Civil Procedure (FRCP). Originally, the United States followed the English approach, 9 which I understand is still close to the hearts of many US judges and litigators. As a result, Rule 44.1 provides a balanced solution:
A party who intends to raise an issue concerning the law of a foreign country shall give notice by pleadings or other reasonable written notice. The court, in determining foreign law, may consider any relevant material or source, including testimony, whether or not submitted by a party or admissible under the Federal Rules of Evidence. The court's determination shall be treated as a ruling on a question of law.
In other words, foreign law is law and the court has broad authority to conduct its own research, but no duty to do so. Admittedly, different circuits apply this provision differently 10 and failure to prove foreign law may result in the application of the forum's law by default.
11 But this is not my concern here. My point is that the contents of Rule 44.1 can provide helpful guidance for arbitration practice. , 'whether a matter is judicially noticed or proof is taken, every matter specified in this section shall be determined by the judge or referee, and included in his findings or charged to the jury. Such findings or charge shall be subject to review on appeal as a finding or charge on a matter of law'. Finally, Rule 4511(d) provides that, 'in considering wheuier a matter of law should be judicially noticed and in determining the matter of law to be judicially noticed, the court may consider any testimony, document, information or argument on the subject, whether offered by a party or discovered through its own research. Whether or judicial notice is taken, a printed copy of a statute or other written law or a proclamation, edict, decree or ordinance by an executive contained in a book or publication, purporting to have been published by a government or commonly admitted as evidence of the existing law in the judicial tribunals of the jurisdiction where it is in force, is prima facie evidence of such law and the unwritten or common law of a jurisdiction may be proved by witness or printed reports of cases of the courts of the jurisdiction' (emphasis added).
I V A R B I T R A T I O N L A W A N D P R A C T I C E
case law. Indeed, matters involving the application of substantive law by the arbitrators largely escape any control by the courts, be it at the annulment or the enforcement stage, 13 except perhaps under the US standard of manifest disregard of the law, which, as we all know, is very rarely applied.
There is, however, one interesting rule in the English Arbitration Act 1996, which signals a departure from the strict view of foreign law as a fact. Section 34 of this Act provides as follows: 34 (1) It shall be for the tribunal to decide all procedural and evidential matters, subject to the right of the parties to agree any matter. So much for arbitration laws. And what about arbitration practice? It may be that others have clearer views. For my part, the picture is blurred. I do not identify a uniform, homogeneous practice. Sometimes parties do not address the law at all, because the case is about facts and possibly contract interpretation. Sometimes they argue the law and simply file supporting legal authorities. Sometimes they add legal opinions and sometimes they also offer oral expert testimony. Do they believe that the arbitrator is bound by that evidence? Is it evidence at all? And does the arbitrator feel bound?
I remember an arbitration in which Algerian substantive law governed. The dispute turned on the interpretation and adaptation of the price indexation clause in a long-term gas supply contract. The parties had filed some legal authorities, statutory provisions and commentaries about contract interpretation. That was all, and it was sufficient because the resolution hinged on facts and contract interpretation, until we reached the claim for late interest, specifically compound interest. Could it be allowed under Algerian law? Would it be regarded as a violation of public policy at the time of enforcement, which may have to be sought in Algeria? The tribunal had no input from the parties. Following my civil law instincts, I started researching Algerian contract law and then encountered two difficulties. First, I did not really know whether I was supposed or expected to do so (in any event, I would have asked the parties' comments on the results of my research). Secondly and foremost, the relevant materials were in Arabic, to which I had no access without hiring a translator, which I would not have done without consulting the parties. To make a long story short, I gave up and asked the parties for brief legal submissions limited to compound interest under Algerian law.
I mention this story to show that, unless the substantive law is that of a trustworthy arbitrator, the arbitral Tribunal may have no reliable access to the necessary legal materials. Admittedly, the arbitral Tribunal could appoint a local lawyer as an expert. This would, however, most often be excessively cumbersome.
V CASE MANAGEMENT AND ADVOCACY
At present, there exists no well-settled arbitration practice. If it were to come into existence, what form would such practice take? From an arbitrator's perspective, I am inclined to take inspiration from Rule 44.1 FRCP.
14 Similarly, I am struck by the 1929 opinion of the Permanent Court of International Justice, the predecessor of the ICJ, in the Brazilian Federal Loans case, in which I read: although tiie Court does not consider itself bound to know the local law of the states appearing before it, at the same time it does not consider such law simply a question of fact to be proved by evidence produced by the parties. This is important for it leaves the Court free, perhaps even obligated, to resolve through its own researches any uncertainty concerning such a law, if the parties fail to produce adequate proof.
15
On this basis, whenever the parties may have different understandings about the need to prove the law, it makes sense to address the issue at the initial procedural hearing. Indeed, efficient case management in a transcultural environment requires transparency and predictability. If counsel agrees, one may then provide a rule along the following lines, subject of course to any adjustments required to take into account the needs of the case and the culture of the parties or of counsel:
The Parties shall establish the contents of the law applicable to the merits. The Arbitral Tribunal shall have the power, but not the obligation, to make its own inquiries to establish such contents. If the contents of the applicable law are not established, the Arbitral Tribunal is empowered to apply any rules of law which it deems appropriate. I believe that this is a fair restatement of the rule that is progressively emerging, or is already in use, but simply without being sufficiently articulated up to the present.
What about the advocate's perspective? What should his or her strategy be? How does he/she best educate the arbitrator? The answer is typically a lawyer's answer: it all depends. On what does it depend?
Before going into this issue, a threshold question needs to be addressed: should a party appoint an arbitrator who knows the applicable law? Not necessarily.
14 The same suggestion is already found in Lew, supra n. 1 at p. 599. 15 (1929) PICJ, SER. A no. 21; also quoted in Lew, supra n. 1 at p. 600.
Other factors may prevail: professionalism, case management skills, experience, availability, knowledge of the trade or the industry. Knowledge of the applicable law may, however, play a more prominent role when the outcome turns on a very technical legal issue.
After the appointment, on what considerations does the advocate's strategy depend? Three factors must be taken into account:
• Does the arbitration involve a lot of complex legal issues?
• Does a member of the tribunal have knowledge of the governing law? If so, who? The Chair? One of the co-arbitrators? The one you have appointed or the other one? If it is the other one, can he or she be expected to give competent and reliable input on the applicable law to the Chair? • Do the arbitrators come from legal cultures where the law must be proven, or will they consider that they have control over the law (iura novit arbiter), or will they be used to a mixed approach like the one adopted in the procedural rule set forth earlier? Counsel's choice will then depend on the combination of these factors. My purpose is not to give a cookbook recipe; it would be useless, because it would necessarily be oversimplistic. Let me just highlight a few thoughts:
• First, if there are a number of complex legal issues and the Chair comes from a legal culture where the law must be proven, it is advisable to file an opinion by a legal expert and, depending on the case, offer his or her oral testimony as well.
• Further, if no one on the Tribunal, or possibly only the co-arbitrators, but not the Chair, have expertise in the applicable law, it will often be advisable to tender legal evidence. • But one should not file a legal opinion in an arbitration where the Chair comes from a country in which he or she expects to have control over the law and is an authority in the field. For instance, do not submit an opinion to a Swiss contract law professor in which one of his colleagues purports to teach him about how to construe a contract. He may resent being given lessons and be negatively influenced, or simply ignore the opinion. If proof of the law is sometimes insufficient, it can also be overdone. As always, the best rule is to use reasonable judgement.
• By contrast, when the case raises a very technical issue of law which is not settled, it may make sense to produce legal evidence even if the arbitrators know the legal system at issue, provided it is given by someone whose authority they are likely to recognize. • Moreover, whether you offer legal evidence or not, you should make sure that the arbitrators have easy access to the necessary legal materials, court decisions, excerpts from treatises, cases, together with translations -good translations; legal translation is an art in of itself, which does require attention because it can make a significant difference.
